FILIPAN RANCH NG QQ
AND PAR S RANCH

V.

BUREAU - LAND IVANAGEMENT

| BLA 96- 150 Deci ded My 26, 1999

Appeal froma decision of Admnistrative Law Judge Janes H Hef fernan,
setting aside the Livestock G azing Managenent Decision of the Full Force
and Bfect Fnal Miltiple We Decision of the Shoshone- Eur eka Resour ce
Area Manager, Battle Mwuntain DOstrict fice, Bureau of Land Managenent,
regarding the Gottonwood Allotnent. No-94-27.

Afirned.

1.

Gazing Permts and Licenses: Adjudication--Gazing
Permts and Licenses: Appeal s--Gazing Permits and

Li censes: Hearings--Rul es of Practice: Appeal s: Burden
of Proof

BLM enj oys broad discretion in determning howto

adj udi cat e and nmanage grazing privileges. Wen it

i ssues a decision taking actions affecting the grazing
privileges of a livestock permttee, those actions nay
be regarded as arbitrary, capricious, or inequitable
only if they are not supportable on any rational basis,
and an appel | ant seeking relief fromsuch a decision
has the burden to establish by a preponderance of the
evi dence that the decision is unreasonabl e or i nproper.

Gazing Permts and Licenses: Cancel | ati on or Reduction

BLMnay properly neasure utilization in a grazing
allotnment using the key forage pl ant nethod. However,
when the case record fails to establish a rational
basis for selecting the highest utilized key forage
species fromeach transect inthe alotnent in

devel opi ng use pattern naps for the allotnent and

cal cul ating average wei ghted utilization, BLMs

concl usion that |and use pl anning obj ectives for
utilization were not being net, which was based on
those results, nust be set aside.
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3. Federal Land Policy and Managenent Act of 1976: Land-
Wse H anning--Gazing Permts and Li censes:
Cancel | ati on or Reduction

A BLMdetermnation that a | and use pl anni ng

obj ective to inprove 7,952 acres to good condition, and
2,014 acres to excellent condition, inthe long term
on a grazing allotnent had not been net wll be set

asi de when the case record fails to show any basel i ne
data on ecol ogical condition for any particul ar

acreage in the grazing all ot nent.

4, Federal Land Policy and Managenent Act of 1976: Land-
Wse H anning--Gazing Permts and Li censes:
Cancel | ati on or Reduction

A BLMdetermnation that a | and use pl anni ng

obj ective to stop downward trend on 10, 603 acres, and
nanage for upward trend on 10, 762 acres, in the | ong
term on a grazing allotnent had not been net, based
onlimted nonitoring trend data, wll be set aside
when the record fails to show a rational basis for
failing to apply statistical analysis to that data,
as recommended by the Nevada Rangel and Mbnitori ng
Handbook, the handbook utilized by BLMin its

noni tori ng program

5. Federal Land Policy and Managenent Act of 1976: Land-
Wse H anning--Gazing Permts and Licenses: General | y--
Gazing Permts and Licenses: Cancel | ati on or Reduction

Wien, in evaluating a grazing all otnent, BLMapplies

an incorrect riparian objective and uses the failure
to neet that objective as a basis for closing part of
the allotnent to |ivestock grazing, and the case record
shows that the proper objective had been net, the
closure action wll be set aside.

6. Admnistrative Procedure: Admnistrati ve Revi ew-Board
of Land Appeal s

Wiile it is true that on nunerous occasions the Board
has di smssed an appel lant's argunent as a nere
difference of opinion wth BLMs experts, it has never
been the practice of this Board to accept the

concl usory opi nions of BLMs experts as a proper basis
for a decision in the face of conflicting testinony.

APPEARANCES David A Gayson, Esq., Assistant FHeld Solicitor,

US Departnent of the Interior, Salt Lake dty, Wah, for appellant,
the Bureau of Land Managenent; W A an Schroeder, Esq., Boise, |daho,
and WF. Shroeder, Esqg., Vale, Oegon, for FHIlippini Ranchi ng Conpany
and Paris Ranch.
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(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

The Bureau of Land Managenent (BLM) has appeal ed fromthe Decenber 4,
1995, decision of Administrative Law Judge Janes H Heffernan, setting
asi de the August 29, 1994, Livestock G azing Managenent Decision of the
Full Force and Efect Fnal Miltiple Use Decision (FMD), issued by the
Shoshone- Eur eka Resource Area Manager, Battle Mountain Dstrict dfice,
BLM regarding the Gottonwood Allotnent. H nding that "the neasurenent
of utilizationis the heart of the grazing dispute in this case, " Judge
Hef f ernan concl uded that FH Iippini Ranching Gonpany (H lippini) and Paris
Ranch (Paris) (collectively, the Ranches) established that BLM used
"seriously skewed utilization calculations,” and that BLMs "resul ting
final decision was both unreasonabl e and arbitrary and capri ci ous."
(Decision at 7.)

. Procedural Background

The Area Manager's August 29, 1994, FMWD i ncl uded three separate
decisions: a Livestock Gazing Managenent Decision, a WIdlife Minagenent
Deci sion, and a WId Horse Managenent Decision. The Ranches appeal ed bot h
the Livestock G azi ng Minagenent Deci sion and the WId Horse Managenent
Decision. The Hearings Dvision, fice of Hearings and Appeal s, assigned
Hearings DO vision Docket Nos. Nb6-94-27 and No6-94- 28, respectively, to those
appeals. Due to different procedural regul ations governing grazi ng appeal s
and w | d horse appeal s, the Hearings O vision forwarded Hearings D vision
Docket No. N56-94-28 to this Board where it recei ved Docket No. |BLA 95-113.

By order dated My 10, 1995, this Board returned Hearings D vision Docket
No. N6-94-28 to the Hearings Oivision stating that, in the interest of
admni strative econony, "this pending wld horse appeal shoul d be properly
consolidated wth the rel ated grazing appeal currently pendi ng before the
Hearings Dvision." (Qder at 1.) Judge Heffernan di smssed Hearings
D vi sion Docket No. N5-94-28 by order dated July 31, 1995. Thus, the
deci sion presently under appeal is Judge Heffernan's resol ution of Hearings
D vi sion Docket No. N5-94-27, the Livestock G azing Minagenent Deci si on
of the FMLD

The Ranches sought dismssal of this appeal by BLMclaimng that it
was untinely filed. In an order dated March 11, 1996, the Board deni ed
the notion to dismss, concluding that BLMs notice of appeal had been
tinely filed on January 8, 1996. 1/ The Board also held that, in
accordance wth 43 CF. R ' 4.21(a)(2), Judge Heffernan's deci si on becane
effective on the day after the expiration of the 30-day tine period for

1 In their answer, the Ranches continue to argue that BLMs appeal was
untinely filed. In our order denying the Ranches' notion to dismss, we
noted that the day on which the notice of appeal was due, Jan. 3, 1996,

was a nonbusi ness day because the of fice in which the appeal was required
to be filed, the Hearings Dvision, Gfice of Hearings and Appeal s, Salt
Lake dty, Wah, was cl osed because of a shutdown of the Federal Governnent
due to lack of funding, and that the notice of appeal filed on the first
day the office was open, Jan. 8, 1996, was, therefore, tinely filed. See
Hoyd Hggins, 147 | BLA 343, 346-47 (1999). V¢ adhere to that position.
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the Ranches to file an appeal because BLMhad failed to file a petition for
stay of Judge Heffernan's decision. Thereafter, BLMfiled a request that
the Board reconsider its March 11, 1996, order to the extent it ruled that
Judge Heffernan' s deci sion had becone effective, and it requested that the
Board stay Judge Heffernan's decision. By order dated My 28, 1996, the
Board denied BLMs request for reconsideration and denied BLMs request for
a stay. QO March 16, 1998, BLMfiled a notion to expedite consideration of
this case. That notion is granted.

1. Factual Background

The Gottonwood Al | ot nent consists of nearly 100,000 acres of public
| and admni stered by BLM as wel|l as private acreage owed or control | ed
by the Ranches or other private land owners. The allotnent is | ocated
approxi mately 40 mles south of Battle Muntain, Nevada. It ranges in
el evation from8,645 feet at the top of M. Mbses to 4,900 feet in the
Antelope Valley. The vegetationinthe valley is prinarily salt-desert
shrub, while the nountains are principal |y sagebrush and pi ni on-j uni per.
Annual precipitation typically ranges fromless than 8 inches on the vall ey
floor to 15 inches in the nountains.

BLMest abl i shed the Gottonwood Allotnent in 1985 fromthe | arger
FHsh Geek Allotnent. That sanme year Hlippini, whichis owed by Henry
Flippini and his wife Mrian, purchased the base property to which the
grazing privileges in question in the Gottonwood A | ot nent were attached.
(Tr. 883-84.) In 1990, FHlippini |eased the base property to Paris, owned
by Bert Paris and his wfe Jill, the Hlippini's daughter. The Ranches
have been the maj or users of the allotnent wth an active preference of
4,780 animal unit nonths (AUMs) for cattle. HIison Ranchi ng Gonpany had
an active preference of 903 AMs for sheep. (Ex. Nat 6.) Substantial
nunbers of wld horses had been active in the allotnent for a nunber of
years prior to BLMs issuance of the FMD

In the FMD, the Area Manager |isted the docunents setting forth the
nanagenent obj ectives for the ttonwood Allotnent. The Record of Decision
for the Shoshone- Eureka Environnental |npact Satenent and Resource
Managenent P an (RWP), issued on March 10, 1986, and a subsequent RWP
Record of Decision, issued on Novenber 6, 1987, collectively referred to by
the Area Manager as the Land Wse P an (LWP), included sone of the
obj ectives. The Rangel and Program Summary (RPS), dated Decenber 1988,
identified the remai nder of the objectives.

In order to assess progress in neeting the LUP RPS obj ectives, BLM
undertook an al | ot nent eval uation process to determne if changes in
exi sting managenent were necessary to neet the objectives. That eval uation
process culmnated in the issuance of the Gottonwood Al ot nent Eval uation
(Ex. N in February 1994, the principa author of which was Sara Beetch,
who at that tine was a Range Managenent Specialist for BLM (Ex. Q) The
Alotnent Eval uation served as the basis for the Area Manager's FMD

The Al otnent Eval uation does not show actual ALMuse totals for
FHlippini for the years 1986-87, 1987-88, and 1988-89. Instead, it
provi des "licensed" use for those years of 4,777 AMs, 4,782 AMs, and
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4,782 AMs, respectively. For the period March 1, 1989, to February 28,
1990, the actual use is listed as 4,469 AUMs. Actual use for Paris from
Mrch 1, 1990, to January 13, 1991, was 3,482 AUMs. For March 1, 1991,
to Decenber 15, 1991, Paris is listed as being "licensed" for 3,100 AUMSs.
For the period March 3, 1992, to Novenber 30, 1992, the eval uation lists
actual use by Paris as 3,200 AUMs. The season of use for Paris was from
My 1 to February 28, wth a total active preference of 4,780 AUMSs.

In the FMD at page 5, the Area Manager stat ed:

Through the al l ot nent eval uation process it was det ern ned
that the LU RPS vegetation objectives were being partially net.
The LUP/ RPS obj ectives for ecol ogical condition, |ivestock use,
wldife, threatened and endangered speci es, aquatic/riparian,
and sone of the wld horse objectives have not been net,
therefore a change is required to neet all of the LUP RPS
objectives for this allotnent.

He announced that "the current authorized active use shall be reduced
by 2,462 AUM for the Paris Ranches (1,931 AUMs suspended non-use and 531
A non-use for conservation and protection purposes).” (FMD at 10.) 2/

2/ Athough the FMID on page 10 refers to a reduction of "active use,"
the result reflected in table formon page 11 shows a reduction of "active
preference.” "Active preference” is not a termdefined in the grazing
regul ations, but is a mxture of two terns: grazing preference and active
use. Departnental regulation 43 CF.R ' 4100.0-5 (1994) defines each of
those terns. "QGazing preference” is "the total nunber of aninal unit
nont hs of |ivestock grazing on public |ands apportioned and attached to
base property owned or controlled by a permttee or lessee.” In

promul gating the grazing regul ations that were in effect at the tine the
FMD was i ssued, BLM expl ai ned:

"G azing preference consists of both active use and suspended use.
Gazing preference on particular allotnents was established pursuant to
the Taylor Gazing Act (43 US C 315 et seq.) based on historic use. It
does not change. However, through | and use pl anning and nonitoring the
aut hori zed of ficer nay identify the need for changes in the preference
status or mx of active or suspended use."

53 Fed. Reg. 10227 (Mar. 29, 1988). "Active use" sinply neans "the current
authori zed livestock use." 43 CF.R ' 4100.0-5 (1994). It is equival ent
towhat is described inthe Allotnent Eval uation as |icensed use. The
regul ations provide at 43 CF. R ' 4110.2-2 (1994) that "active use shal l
be based upon the anount of forage available for |ivestock grazing
established in the |and use plan as defined in 43 R 1601.0-5(k)." BLM
can reduce active use, if necessary to naintain or inprove rangel and
productivity, when nonitoring shows active use i s causing an unaccept abl e
level or pattern of utilization or the |ivestock carrying capacity is being
exceeded, unless the authorized officer determnes a change I n nanagenent
practices woul d achi eve the nanagenent objectives. 43 CF R ' 4110.3-2(b)
(1994).
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He al so changed the season of use fromMy 1 to February 28 to Septenber 1
to February 28. Id. 3/ Further, he closed the "Qottonwood Basin regi on"
to livestock grazing "until the aquatl c/riparian objectives have been net,
as outlined inthe evaluation.” 1d. at 12. He al so provi ded t hat ground
cover wthin a 5-nle radius of Hess Sring was to be reestabl i shed and
nai ntained wth a mni num2-inch stubble height. As an additional
condition to Paris' grazing permt, the Area Manager inposed an obligation
toride on aregular basis to ensure that cattle were evenly distributed
throughout the East and Wst Lhits of the allotnent and to ensure that
livestock were kept off the closed portion of the North Lhit in the
ot t onvood Basin regi on. 4/

[11. Applicable Law

[1] Section 2 of the Tayl or Gazing Act, as anended, 43 US C ' 315a
(1994), authorizes the Secretary, wth respect to grazing districts on
public lands, to "nmake such rules and regul ations" and to "do any and al |
things necessary to * * * insure the objects of such grazing districts,
nanel y, to regul ate their occupancy and use, to preserve the land and its
resources fromdestruction or unnecessary injury, [and] to provide for the
orderly use, inprovenent, and devel opnent of the range.” Title IV of the
Federal Land Pol | cy and Managerrent Act of 1976, whi ch anended t he Tayl or
Gazing Act, reiterates the Federal commtnent to protecting and i nprovi ng
Feder al rangel ands. See 43 USC '' 1751-1753 (1994); see also Rublic
Rangel ands | nprovenent Act of 1978, 43 US C '' 1901-1908 (1994).

I npl enentation of the Taylor Gazing Act, as anended, 43 US C
*' 315, 315a-315r (1994), is coomitted to the discretion of the
Secretary of the Interior, through his duly authorized representatives in
BLM  VWeést Gow Geek Permittees v. BLM 142 | BLA 224, 235 (1998); Kelly v.
BLM 131 IBLA 146, 151 (1994); Yardiey v. BLM 123 IBLA 80, 89 (1992) BLM
enj oys broad discretion in det er mi i ng how to nanage and adj udi cat e
grazing preferences. Yardley v. BLM 123 IBLA at 90.

In this case, BLMtook a nunber of actions in the Livestock G azi ng
Managenent Decision in the exercise of its admnistrative discretion,
whi ch affected the Ranches' grazing privileges. Those actions have been
chal | enged by the Ranches. Those actions may be regarded as arbitrary,

3/ Heindicated that he undertook the changes based on infornation
provided in the Allotnent Eval uation, the technical recommendations of his
staff, and the input of the Ranches and ot her i nt erest ed parties.

4/ Arrap included wth the Allotnent BEvaluation (Ex. N Myp 10),

provided by Paris to BLMas part of a proposal to divide the al | ot ment by
fencing into three pastures to be used on a deferred rotation basis,

shows the allotnent divided into three units. (A lotnent Eval uation at 21,
Tr. 1052.) n the map, the northern part of the allotnent is designated
the North Lhit. The southern part of the allotnent, containing all the
private land, is divided into two units: the Vst Lhit and the East Lhit.
A though BLMdid not accept Paris' proposal, it did adopt the three unit
designation for the allotnent. (Alotnment Evaluation at 25.)
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capricious, or inequitable only if they are not supportable on any rational
basis. Yardley v. BLM 123 IBLA at 90; Snith v. BLM 48 I BLA 385, 393
(1980). An appellant seeking relief fromsuch a decision has the burden
to establish by a preponderance of the evidence that the decision is
unreasonabl e or inproper. Kelly v. BLM supra.

I'V. D scussion

In reviewng BLMs appeal fromJudge Heffernan' s decision to set aside
the Livestock G azing Minagenent Decision of the FMUD we w |l proceed by
review ng the rel evant LU RPS obj ectives, BLMs eval uation of those
obj ectives, the Area Manager's determnations based on those objecti ves,
Judge Heffernan's rulings, and BLMs chal | enges on appeal to those rulings.

A \Vegetative and Ecol ogi cal (ondition (bj ectives
1. UWilization (pjective

The Allotnment BEval uation at page 3 listed three LUPY RPS obj ecti ves
under the title "Vegetation and Ecological Gondition.” The first is:
"Wilization not to exceed 50%on key speci es by seed di ssemnation, and
60%by the end of the grazing year." (FMDat 3.) 5 |Inthe FMD the
Area Manager stated at pages 5-6:

Average utilization | evel s on key species were net in the

follow ng grazing years: 1989-90 (52% and in 1990-91 (56%.
These | evel s were not net in the foll ow ng grazing years: 1985-86
(76%, 1988-89 (62%, and 1991-92 (78%, therefore, this

obj ective has only partially been net.

BLMpresented its case at the hearing principally through the
testinony of Beetch. 6/ She explained that the techni que used by BLMto
neasure utilization in the Gottonwood Al l ot nent was the key forage pl ant
utilization nethod, as set forth in the Nevada Rangel and Mbnitori ng
Handbook (NRMH (Ex. ALJ 5) at page 5. Athough "utilization" is defined
in the applicable regulations as "the percentage of forage that has been
consuned by |ivestock during a specified period and the |ivestock grazing
utilization pattern on the allotnent” (43 CF. R ' 4100.0-5 (1994)), BLMs
neasurenent of utilization, quite naturally, could not distinguish between
forage consuned by |ivestock and forage renoved by ot her sources, such as
w | d horses and other herbivores. 7/ (Tr. 412.)

5/ Beetch explained that in testing agai nst that objective BLMwas | ooki ng
at the 60 percent figure "[b]ecause we collected nonitoring data at the end
of the grazing year." (Tr. 614.) UWilization was not neasured at the tine
of seed di ssemnati on.

6/ Beetch began her career wth BLMin August 1989 as a graduate research
assistant. Follow ng her graduati on fromQl orado Sate Lhiversity in 1991
wth a nasters degree in Range Sci ence, she becane a Rangel and Managenent
Secialist. Her duties included data coll ection and anal ysis and preparing
allotnent eval uations and decisions. (Ex. Q)

7/ BLManended its grazing regul ations in 1995 (see 60 Fed. Reg. (Feb. 22,
1995)), and subsequently. BLMissued the FMD under consideration in this
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In her testinony, Beech expl ai ned the nethod by whi ch BLMcal | ect ed
data inthe field. Inthe Gttonwood Allotnent, BLMhas identified key
plant species in six key areas, as well as at a site designated as the Hone
Sation Gap exclosure. A each key area, BLMpl aced a utilization cage.
The cage kept herbi vores fromconsuming forage, thereby providing
information regarding the growth of vegetation wthout the effect of
utilization by herbivores. (Tr. 414.) The exclosure consisted of an area
of approxinately 1 acre, which was fenced off to serve the sane purpose.
(Tr. 427, Ex. M) Won traveling to a key area or the excl osure, a BLM
enpl oyee woul d observe the vegetation in the cage or excl osure and then
val k around to observe the vegetative conmunity and find a |l ocation to run
atransect, while remaining in that sane community. (Tr. 415.)

Beet ch expl ai ned the running of transects, as follows, at Tr. 416:

Wien | begin, | start pacing off and when | stop according to
the rangel and -- Nevada rangel and noni tori ng handbook, | nust be
| ooking in 180 degree arch wthin a five-foot range of where the
tip of ny foot stops. So I'mwalking and | stop and w thin that
180 degree arch, wthin five feet, | choose the closest plant of
each of the key species and that is the one | ook at fromthe
utilization and | determne whether it has had no use or |ight
use or heavy or noderate use.

Wien | find that plant | nake a dot on this form[Range
Uilization Key Forage A ant Method (Ex. JJ)]. That constitutes
what | call a hit or a point and then the pacing starts again
and you go to the next stop and you | ook at the plant species
closest to the tip of your foot. You look at that one and say,
wel |, that was either |ight or noderate and nake anot her poi nt
and as | said you want to try and get at |east ten hits on each
of your key species * * *. [8/]

She stated that at |east one transect is conpleted in the "vicinity
of the key area, but as | nentioned nost of us do a ot of other transects
where there are not key areas." 1d. 9/

fn. 7 (continued)

appeal prior to those revisions. Accordingly, references in this opinion
are to the 1994 ode of Federal Regul ations. Ve note, however, that the
current regul ations define utilization as "the portion of forage that has
been consuned by |ivestock, wld horses and burros, wildife and insects
during a specified period." 43 CF.R ' 4100.0-5 (1998).

8/ The formprovides six categories for recording the "Use Rating for

the Qurrent Year's Gowh." Those categories are No Wse (0%, Sight
(19%20%, Light (219%40%, Mderate (41960%, Heavy (61%80%, and Severe
(819%100%.

9/ Despite this observation, there is testinony in the record that for one
of the years that BLMstated that the utilization objective had not been
net, 1985-86, BLMperforned only four transects on the entire all ot nent.
(Tr. 1000.)

149 | BLA 61

WAW Ver si on



| BLA 96- 150

Fol | owi ng conpl etion of the transect, the BLMenpl oyee deternmned the
average utilization for each of the key species listed on the formby first
mul ti pl ying the mdpoi nt of each use rating by the nunber of hits. Second,
if nore than one use rating were used for a species, those figures for
each use rating were then total ed and divided by the total nunber of hits
toyield the average utilization per species. (Tr. 417; E. JJ.) 10/

In the office, BLMused the transect forns to conpile use pattern
nmaps for the allotnent for the "follow ng grazing years: 3/92 (grazing
year 1991-92), 3/91 (grazing year 1990-91), 3/90 (grazi ng year 1989-90),
3/89 (grazing year 1988-89), 9/85 (grazing year 1985-86)." (A | otnent
Bvaluation at 11; see Ex. N Mwps 5-9; Ex. NN Mps 5-9 (col or-coded)).
Beet ch expl ained that in doing so only the key species wth the hi ghest
level of utilization on each transect was used to nake the maps. 11/ "W
used the key species that had the hi ghest percentage at each transect, yes.

That's [sic] shows where the grazing utilization problemis.” (Tr. 583.)

Thus, rather than totaling the average utilization for each key
species at a transect and dividing by the nunber of key species to obtain
an average utilization for all the key species at a transect, BLM sel ected
t he one speci es show ng the highest utilization average on each transect.
The utilization averages for all other key species on each transect were
i gnor ed.

Taki ng those highest utilization averages per transect, BLMpl otted
the maps to show all the contiguous acreage reflecting the sane use
category in three new categories: Heavy (61%100%, Mderate (41%60%,
and Light (1%40%. 12/ (Alotnent BEvaluation at 13.) It then took the
highest utilization averages for each transect in the Heavy and Mbder at e
categories, added those together, and divided by the nunber of transects in
that contiguous acreage to arrive at the average utilization, which it
expressed as a percentage and entered on the maps. (A lotnent Eval uation
at 13.)

10/ In their post-hearing opening brief, the Ranches expressly stated

at page 20 that they "did not necessarily dispute" the actual on-ground
process described above, which they terned the "first process.” However,
they stated that "the fallacy of BLMs concl usi ons began i n what was not ed
above as the second process; that is, when BLMreturned to the office wth
their on-the-ground utilization Forns and began naki ng the use pattern
naps and sel ectively using the information to deternmine the 'average'
utilization." (Qpening Brief at 22.)

11/ Beetch prepared only one original use pattern nap, the nap for grazing
year 1991-92, for which she personal ly collected part of the transect data.
(Tr. 493.) However, she prepared each of the use pattern maps incl uded

inthe Allotnent Eval uation fromthe original use pattern maps using a
conput eri zed systemcal | ed Geographi c Infornati on Systens or G S which
allowed her to nore accurately portray the acreage in the particul ar use
categories. (Tr. 493-500.)

12/ Those six categories of use are found, as noted above, on the Range
Uilization Key Forage Fant Method form n the use pattern naps those
Six categories were conpressed to three: Heavy, Mdderate, and Light.
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For exanple, in calculating the percent wei ghted average utilization
for the 1991-92 grazing year, the use pattern map showed 60,282 acres in
the Heavy/ Severe category and the average utilization percentage stated
for those acres was 82% However, 82%is not the average utilization of
all of the key species in that area, or of any particul ar key speci es.

Fol | ow ng conpl etion of the use pattern naps, Beetch prepared the
"ottonwood Wilization Galculations,” Appendix BlL to the Al ot nent
Bval uation. For each use pattern map, Beetch multiplied the nunber of
acres in the Heavy category tines the average utilization for that
category, added that to the acres in the Mderate category tines the
average utilization for that category, and divided that total by the nunber
of acres in those two categories, the result being the percent weighted
average utilization. (Tr. 602-603.) Those figures were 78%for the 1991-
92 use pattern map, 56%for the 1990-91 use pattern nap, 52%for the 1989-
90 use pattern nmap, 62%for the 1988-89 use pattern nap, and 76%for the
1985-86 use pattern nap. Beetch then added those percentages, divided by
five, and reached an average utilization of 65%for all five maps. In her
cal cul ations for each map, Beetch excluded al| acreage receiving
utilization of less than 41% (Tr. 607.)

The Area Manager relied on Beetch's calculations in Appendix Bl to
conclude in the FMD that the utilization objective of the LUP RPS of 60%
had "only partially been net", i.e. only in grazing years 1989-90 and 1990-
91 were utilization levels | ess than 60% FWMD at 17.

The Ranches argued before Judge Heffernan that the above-descri bed
process did not disclose the utilization of any particul ar key species or
show the utilization of all the key species, but instead focused only on
the heaviest utilization of any key species, regard ess of the relative
i ncidence of that particular plant or proportion of the plant evidencing
that degree of use wthin the observed plant community. Judge Heffernan
accept ed the Ranches argunent, concluding that "[a] ppel | ants proved
unequi vocal |y that the utilization percentages stated at Appendi x B-1
were factually erroneous * * *." (Decision at 7.) He found those
percentages to be

unr easonabl y skewed toward the highest utilization. This

skew ng of the data was unreasonabl e because it did not, and
could not, reflect the actual, historic condition of the
allotnent. Wiile the key forage nethod of neasuring vegetative
utilization is intended to reflect the actual, overall historic
condition of the range (ALJ Ex. 5), BLMmsapplied the nethod i n
a manner which could only lead to clearly erroneous results.

(Decision at 9.)

[2] n appeal, BLMcontends that Beetch "testified that she fol | oned
BLMpolicy and procedures in her collection of data and cal cul ati ons of
data." (Satenment of Reasons (SR at 3.) At issue in this case,
regarding the utilization objective, is BLMs net hodol ogy of sel ecting only
the highest plant utilization fromeach transect and using that to prepare
use pattern maps and Appendi x BL of the Al otnent Eval uati on.
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BLMdoes not cite any particul ar page of the transcript in support of
its statenent, nor does it direct our attention to any particul ar "policy
or procedures” followed by Beetch in her calculations. Qur review of the
transcript reveal s that when Beet ch was questioned concerning her use of
the highest utilized key species in each transect and whet her that
"confornjed] to the constraints of the Bureau nanual ," the foll ow ng
col l oquy took pl ace:

A Yes, it does.

It does, all right. You knowthe Bureau manual to that
extent ?

A The nonitoring book. Yes.
Q I'mtalking about the Bureau nanual .

A | don't knowit off the top of ny head, no.

Q Do you know t he Nevada noni t ori ng handbook as wel | ?

A | don't knowit off the top of ny head, no.

Q ay. So your answer is you don't know what it does or
not ?

A | would need to refer to the nanual .

Q Before you coul d answer the question?
A That's correct.

(Tr. 589.) BLMhas not cited any provision of the BLMManual dictating the
use of the highest utilized key species in each transect.

h the other hand, at the hearing the Ranches of fered the testinony of
Robert N Schweigert, a forner BLMrange conservationi st in the Wnnenucca
Dstrict, and at the tine of the hearing the owner of a natural resources
consulting business. (Tr. 991-93; Ex. 32.) He testified that BLMhad a
rangel and nonitoring bul letin (Ex. 34), page 51 of which "prescribes the
cal culation of a weighted average and that the wei ghted average woul d be
the result of nonitoring snaller areas throughout the allotnent and then
applying themto the allotnent as a whole.™ (Tr. 999.) 13/

13/ That bul letin, Technical Reference 4400-8, titled "Rangel and

Mbni toring--Analysis, Interpretation, and Eval uation,” shows at

page 52 a wei ghted average utilization fornmula i n which three pastures
of 2,000 acres, 3,000 acres, and 3,000 acres show use rates of 70% 50%
and 30% The weighted average utilization is calculated by multiplying
each acreage by the percentage use rate and dividing the total of those
three suns by the total acreage, 8,000 acres. The 30%use rate acreage
is not excluded fromthe cal cul ation.
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Schwei gert further testified that the portion of the NRWH desi gnat ed
as BEx. 35 at the hearing provided further gui dance on utilization
neasurenent. 14/ He stated that in an allotnent, such as Qottonwood, where
several key species have been identified, paragraph 3 on page 20 (Ex. 35
at 3) would apply. That paragraph states:

h sone kinds of range, the herbage produced consists of a

W de variety of species having approxi natel y equal forage val ue
for the kinds of grazing aninmal s and season of use invol ved.
Under these conditions, the significance of key forage species
is reduced, and it is practical to judge degree of use on the
basis of a nass of vegetation rather than on a key species. For
exanpl e, safe degree-of -use of nountai n neadow sites coul d be
represented by an average use recorded on the portion of the
plant community that provides the bul k of the forage.

Schwei gert stated that the Gottonwood al | ot nent was not a nount ai n
neadow site, but that several forage speci es have the sane rel ative forage
value. (Tr. 1004.) According to Schweigert, Beetch's use of the hi ghest
utilized species did not conformto the NRMH and "it skews the data to the
heavy end of the utilization scale.” 1d. He testified that he revi ened
BLMs data for all the transects run for the 1991-92 grazi ng year and
that "just averagi ng those observations that the Bureau used, the heavi est
observation results in a utilization average in the high 70's. However,
when you use all of the key species, it results in an average utilization
inthe local [sic] 50's." 1d.

BLMoffered no wtnesses to rebut Schweigert's testinony regardi ng
its use of the highest utilized species. O cross-examnation, Schweigert
admtted that the NRMH was not part of the BLMManual. Wil e the purpose
of that questioning was apparently to show that the handbook woul d not be
bi ndi ng on BLMbecause it was not part of the Manual, BLMstated on appeal :

"The BLMfol | owed the Nevada Rangel and Mbnitori ng Handbook (NRVH, Ex. ALJ
5" (SRat 4.)

BLMof fers no convi nci ng argunent on appeal that its use of only
the highest utilized species fromeach transect was a proper nethodol ogy
to neasure the utilization objective of the LUPRPS  That objective was
to ensure that utilization of key species woul d not exceed 60%by the end
of the grazing year. In neasuring utilization, BLMidentified not |ess
than three key forage speci es as being present at each key area, with five
being listed as key species present at the exclosure. (Al otnent
Bvaluation at 11-12.) However, by selecting only the highest utilized
speci es, regardl ess of which species that was, fromeach transect, BLMS
use pattern maps showed only the highest use of any single species in
particul ar areas. 15/ Such an approach did not neasure the use of all the
key speci es

14/ The Ranches provi ded sel ected pages of the NRMH as Ex. 35. The entire
handbook was nade part of the record by Judge Heffernan as ALJ Ex. 5.

15/ V¢ note that for key area FG3 (the Gottonwood A | ot nent was
previously designated as the Hsh Geek Allotnent) the Allotnent Eval uation
at page 11 listed three key speci es--budsage, shadscal e, and bott| ebrush

149 | BLA 65

WAW Ver si on



| BLA 96- 150

identified by BLM Thus, absent sone reasonabl e expl anation by BLMfor its
approach, we nust conclude that BLMs use pattern naps and its cal cul ations
in Appendi x BL of the Allotnent Eval uation, which are based on those use
pattern naps, do not support the Area Manager's concl usion that the LUP RPS
utilization objective was not being net on the Gottonwood All otnent for the
grazing years 1985-86, 1988-89, and 1991-92. Accordingly, that concl usion
is properly set aside as arbitrary and capri ci ous.

2. Ecological Gondition and Trend

Ve turn nowto the other two objectives listed at page 3 of the
Alotnent Eval uation under the heading: "\egetation and Ecol ogi cal
Gondi tion":

2) Inthe long term inprove 7,952 acres to good conditi on,
and 2,014 acres to excel l ent conditi on.

3) Inthe long term stop dowward trend on 10, 603 acres,
and nanage for upward trend on 10, 762.

BLMasserts on appeal that it correctly determned that those two
obj ectives, described as ecological condition and trend, respectively, were
not bei ng net.

[3] Ecological condition or status is the present state of the
vegetation of a particular siteinrelation to the potential natural
coomunity for that site. Vest Gow Qeek Permttees v. BLM 142 | BLA 224,
238 (1998); see Tr. 530-31. BLMcollected ecological site data at four key
areas and inside and outside the exclosure in August 1993. BLM assi gned
condition ratings to each site. It rated two sites and outside the
excl osure as md-seral, two sites as late seral, and inside the excl osure
as potential natural community. (A lotnent Evaluation at 15.) Beetch
testified that BLMpresently uses seral stages to identify range condition,
those stages being early seral, md-seral, late seral, and potenti al
natural comunity, and that those stages equate to poor, fair, good, and
excellent in the systemused at the tine of the devel opnent of the LUP RPS
objective. (Tr. 530, 540.) Beetch acknow edged that in order to know
whet her certai n acreage had changed cl ass, one woul d need to know t he past
condition of the acreage, as well as the present condition. However, she
admtted that she had not found any data concerning the condition at the
tine of the LUP of any particular acreage in the allotnent. (Tr. 541.)
Thus, no baseline data exi sted to which the August 1993 data coul d be
conpar ed.

fn. 15 (conti nued)

squirreltail. Wilization data was collected fromFG 3 only during

March 1992. The percentage utilization figures for FG3 for March 1992
on page 12 of the Allotnent Eval uati on show percentages for budsage
(31%, shadscale (19%, and bottlebrush squirreltail (68%. However,
also included is a percentage for Indian ricegrass (90%. |If BLMused
the 90%figure inits use pattern nap cal culations, it did so even though
Indian ricegrass is not listed as a key species for the FG3 key area.
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Accordingly, the Area Manager erred in concluding that the
ecol ogi cal condition objective to inprove 7,952 acres to good conditi on,
and 2,014 acres to excellent condition, inthe long term had not been net.
It is inpossible to judge whether the ecol ogical condition objective had
been net in the absence of baseline information on particul ar acreage,
which is not present in the case record.

Despite that |ack of data, Beetch believed that the trend data in
the All ot nrent Eval uation supported a finding that the ecol ogical condition
obj ective had not been net, even though she admtted that the assessnent
of trend involves a conpl etely different process than the assessnent of
condition. (Tr. 537-38; 542.)

Beet ch defined trend as "a direction change of ecol ogi cal status over
tine." (Tr. 544.) The LU RPS objective for trend, as set forth in the
Alotnent Evaluation at 3, was to stop the downward trend on 10, 603 acres,
and nmanage for upward trend on 10,762 acres. |n order to neasure trend,
BLM conducted field examnations to determne the frequency of occurrence
of certain key species at one key area in 1981 and 1993 and at the
exclosure in 1979, 1984, and 1993. Beetch expl ai ned that the nunber of
pl ants were counted, percentages were derived, and, upon subsequent
examnation, if the percentages increased, the trend was up, if they
declined the trend was down, and if they renai ned the sane, the trend was
static. (Tr. 544-45.) BLMconcluded in the Allotnent Eval uation at
page 14 that trend was not inproving at either the key area or outside the
excl osure.

However, BLMdid not provide any evi dence establishing which
10, 603 acres of the allotnment were in a dowward trend at the tine of
establ i shnent of the objective or what acreage of the allotnent was to
be managed for an upward trend. In addition, when Beetch was questi oned
whet her change in the percentage of a key species (shadscal €) from 20.5%
in 1981 to 16.5%in 1993 at the key area was statistically significant,
she responded: "You don't need statistics to say that going from20.5 to
16.5is declining.” (Tr. 560.)

Jack A exander, an enpl oyee of a natural resources and engi neering
consulting firm testified for the Ranches that ecol ogi cal condition
cannot be determned froman examnation of trend of frequency. (Tr. 838-
39.) After explaining the process involved in a frequency study and
referring to an excerpt fromBLM Techni cal Reference Bull etin 4400-7,
"Rangel and Mbnitoring - Analysis, Interpretation and Eval uation” (Ex. 11),
relating to confidence intervals for frequency studies, A exander
testified, as follows:

Q NMNow goi ng back to shadscal e and | ooki ng at the
confidence interval between the frequency data in 1981 and the
frequency data [in] 1993 and tell the Judge what that neans.

A The nere difference between these two nunbers is not
significantly neaningful and what it neans is that there is [a]
static trend for shadscale at this site between the two years,
because the confidence interval s overlap from16 to 19 percent.
Therefore there is no significantly statistical valid difference
bet ween these two nunbers.
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So there's no question, |ooking at shadscal e on the
first page of Exhibit 10, between 1981 and 1993 that there has
been a decline from20.5 to 16.5; is that correct?

A Qrrect.

Q But inapplying the BBMnanual to the next step in
naki ng the conparison, you apply the confidence interval ?

A Qorrect. These nunber[s] are taken froma very snal |
sanpl e area that is intended to represent a very large portion of
rangel and. Therefore, the BLMhas chosen to apply statistically,
statistics to these nunbers to determne if that difference is
due sinply to sanpling error or if it has a neani ngful,
nat henat i cal | y neani ngful , difference.

(Tr. 851-52 (enphasi s added).)

After reviewng the testinony regarding trend, Judge Heffernan
concl uded:

Anot her serious flawin BLMs eval uati on and assessnent of

its nonitoring data involved its failure to enpl oy statistical

adj ustnent to certain data. The Bureau's own nanual s, Rangel and
Moni toring-Satistical Gonsiderations (Ex. 33), and Rangel and
Mbnitoring-Analysis, Interpretation and Eval uation, (Ex. 34),
provide that where nonitoring data is limted i n scope, perhaps
because of budgetary or personnel limtations, the resulting
data fromsnall or limted sites shoul d be statistically adjusted
or weighted, in order to be applied to, and to be nore
representative of, alarge land mass. In this case, particularly
wth respect to the collection of trend of frequency data, the
sites were very limted and arguably not representative of the
total 99,000 acre allotnent, wthout a conpensating statistical
adj ust nent .

(Decision at 10.)

[4] n appeal, BLMasserts that statistical adjustnents are not
required for trend data. It argues:

The BLMnanual s do not require the BLMto run statistics
ontrend data. The NRMH Ex. ALJ 5, identifies statistical
anal ysis for trend, but there is no requirenent to use it, and
prof essi onal judgnent nust be used to interpret the avail abl e
data and reach concl usi ons based upon the best avail abl e dat a.
BLM nanual s are guidelines for the BLMto foll ow but do not state
specifically that the BLMw || run statistics on trend data.

(SR at 6.)
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VW nust reject BLMs argunent. BLMstates that it followed the NRWH
inthe nonitoring undertaken in this case. The handbook consists of
recommended procedures for, inter alia, "collecting frequency trend data."

AL Ex. 5at 2. The frequency trend procedures are detailed in Appendi x 4
of the NRMH Id. at 27-31. (ne of those procedures is |isted as
"Satistical analysis of frequency trend data.” 1d. at 30. Satistical
procedures to eval uate trend data are al so described in BLMs Techni cal
Reference Bull etin 4400-8. (Ex. 33.) The Ranches provi ded convi nci ng

evi dence that no | egitinate concl usi ons coul d be reached regarding trend
based on the limted nature of BLMs frequency data, absent the application
of statistics. Inthe face of that evidence, BLMhas offered nothing to
support its failure to apply statistical analysis to its data other than
its bald assertion that it is not required to do so, which is coupled wth
Beetch's testinony indicating a | ack of understandi ng that the nunbers

t hensel ves represent the product of a sanpling technique and are thus
subject to a margin of error when used to represent the condition of the

al | ot nent .

Wiile the NRMH states that it includes only "reconmended procedures,"”
whi ch shoul d be consi dered as a "standard approach for nonitoring," it al so
expressly states that its recommendations "shoul d not preclude the use of
different or additional nethods where resource conditions or val ues
dictate.” (NRMHat i.) The problemin this case is that BLMfailed to
provi de any expl anation for why, inits "professional judgnent,"
statistical analysis of its frequency trend data was unnecessary. Wiile
there is no doubt that BLMnay adopt "different or additional nethods," it
nust, if challenged, be able to provide a rational explanation for its
net hodol ogy. Inthis case, it has failed to do so.

V¢ nust conclude that the record in this case regarding trend provi des
no rational basis for concluding, as the Area Manager did at page 7 of the
FMD, that "this objective to stop dowward trend on 10, 603 acres, and
nanage for upward trend on 10,762 acres, in the long term has not been
net." Likewse, we nust reject Beetch's assertion at the hearing that the
trend data supports the Allotnent Eval uation's concl usi ons concer ni ng
ecol ogi cal condi tion.

B. Livestock Use (bjective

Turning to the livestock use objective, the RPS states that the short
termobjective is to nanage use at 5,238 AUMs and in the long termfor
5762 AMs. (Ex. Mat 76.) At page 18 of the Allotnent Eval uation, BLM
stat ed:

b) Livestock Use:
1) The vegetation objectives have not been net when the
average actual |ivestock use for the years 1985-1992 was 4, 524

A, therefore the LUP RPS objective for the short termuse at
5,238 AUMs has not been net.
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2) Long termuse at 5,762 AUM has not been net, therefore
this objective has not been net.

The Area Manager repeated this | anguage unchanged in the FMD at 7.

Wien questioned at the hearing whet her anything other than the actual
use figures resulted in the conclusion that the |ivestock objective had
not been net, Beetch directed attention to the above-quoted | anguage from
page 18 of the Allotnent Eval uation. The foll ow ng exchange then t ook
pl ace between Beetch and counsel for the Ranches:

Q Sothat's why I'mgoing to ask you, your underlying
assunption then on page 18 at B-1 is that the reason why the
livestock use was not at the |l evel projected in the | and use plan
was because the vegetative objectives had not been achieved; is
that correct?

A | thinkit's both, sir.
Q Think it's both what ?

A Both the vegetation and the actual use. The actual use
nunbers used for those years of the eval uation.

Q WIlI, thereisn't any question about the fact that the
actual use nunber[s] for those years were not what the | and use
pl an proj ect ed.

A That's correct.

Q But howdo you then take the next step in saying that
the reason that it is true is because the vegetative objective
had not been achi eved? How do you take that junp?

A Because there was not enough forage avail abl e on the
allotnent to sustain the full nunmber of AUM in the short - and
| ong-term

(Tr. 522-23.)

Therefore, BLMs reasoning was that the actual use figures declined
as aresult of adeclineinthe available forage. However, the Ranches
offered testinony that actual use declined at the tine Paris gai ned
control of the grazing preference not because of a |lack of forage, but
because Paris did not own sufficient cattle to utilize the entire grazing
preference. See Tr. 919-30.

Judge Heffernan relied on the Ranches' evidence in finding that "BLM
did not have adequate know edge of the circunstances of its new permttee
or the actual reasons for the decline in actual use follow ng the
retirenent of the FHlippinis in 1989. nsequently, BLMs findi ngs and
conclusion that the |ivestock objective was not net was factual | y erroneous
and,
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therefore, unreasonabl e under the circunstances.” (Decision at 13.) He
al so found BLMs reliance on a failure to neet vegetative objectives as a
basis to conclude that the |ivestock use objective had not been net to be
"factual |y unsubstantiated.” 1d.

n appeal, BLM conpl ai ns that Judge Heffernan "erroneously interpreted
this objective to conclude that full |evels (or the naxi numanount of
permtted |ivestock) nust be allowed on the allotnent, wthout regard to
the sustainability of the vegetative resources * * *," (SCRat 7.) BLM
asserts that "[u]nder Judge Heffernan's approach, the ranchers shoul d j ust
be allowed to graze until there is nothing left but dirt, wthout regard
to scientific range principles * * *." Id. at 8.

V¢ believe that BLMis mstaken regarding the inpact of Judge
Heffernan' s decision. Judge Heffernan did not erroneously interpret the
livestock objective. If Paris did not graze at the level of AUMs stated
as an objective in the plan, the objective nay not have been net in a
techni cal sense, but BLMs reliance on that finding as a basis for reduci ng
active use for cattle appears to have been based on Beetch's erroneous
inpression that the | evel of grazing was indicative of the ecol ogical
condition of the allotnent. Judge Heffernan's hol ding was clearly ani nat ed
by the need to correct Beetch's error. BLMhas not established any error
in that hol di ng.

C Season of Wse

In the FMD at page 10, the Area Manager changed t he season of use for
cattle fromMy 1 through February 28 to Septenber 1 to February 28. The
Area Manager expl ai ned that the change in season of use, as well as the
closure of the Gottonwood Basin to grazing, woul d "provi de the necessary
rest for the vegetation during the critical growh periods of the key
species, wll provide protection of the sage grouse brood rearing areas in
the upper Gottonwood Basin, and will allowthe LUP RPS mul tipl e use
objectives to be net." (FMD at 13.)

In his decision, Judge Heffernan set aside the Area Manager's
determnation to change the season of use for cattle. He stated that "the
basis for the shortening of the grazing season is not specified in relation
to the objectives of the land use plan.” (Decision at 14.) The Judge
first cited the LUP RPS obj ective to provide key forage plants wth
adequat e rest fromgrazing during critical gronth periods. He then cited
43 CF.R ' 4130.6-3 (1994), which allows nodification of the terns and
conditions of grazing permts and | eases "if nonitoring data show t hat
present grazing use is not neeting the | and use plan or nmanagenent
obj ectives.” Judge Heffernan found that "BLMhas nade no such show ng t hat
the key species were not receiving 'adequate’ rest wth the previously
permtted commencenent of the grazing season on My 1 of each year."
(Decision at 14.)

n appeal, BLMasserts that it changed the season of use to allowthe
key forage species adequate rest during critical growth seasons. It
contends that the later turnout date woul d provide "nore secondary cover
for nesting and brood rearing for sage grouse and chukars.” (SRat 8.)
BLM s
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argunents are unacconpani ed by any citation to the hearing record or case
record. Ve can find no reference in the hearing record to a | ack of
"secondary cover” or for the need to delay the turnout date to inprove
secondary cover. However, the Allotnent Eval uation does contain the
follow ng explanation at page 22 for its recommendati on to change the
season of use:

Qttonwood al lotnent is prinarily a wnter grazing all ot nent,
conposed prinarily of the shadscal e/ budsage and w nterf at

communi ties. Spring and sumrmer grazing has been detrinental to
the native grass and shrub species. Native seed sources,
particularly in the grass species, are |owto al nost non-exi stent
on nany areas of the allotnent. Changing the season of use for
cattle to fall/wnter use should al |l owthe grass and shrub

speci es adequate tine to conpl ete growth cycles, store up
necessary root reserves, increase seed production and seed

di ssemnation, increase plant vigor, and potentially help to re-
establish in sone of the disturbed areas of the allotnent. The
BLM has al so recei ved conpl aints that no forage is left for the
sheep operator [HIison Ranching], by the tine he arrives wth
his sheep. This recommended change i n season of use woul d ensure
that enough forage is left for the sheep operator.

Schwei gert testified for the Ranches that the critical growh
period on the Gottonwood Al otnent woul d be March and April, and in
his opinion, it would not be necessary to defer the season of use until
Septenter 1 in order to satisfy the objectives for the critical growh
period. (Tr. 1054.) He stated that the utilization that occurs does not
occur all at once, which allows plants "to set seed, to conplete their
grow h cycles and to adequately reproduce and put nutrients back into the
root reserves for initiation of growth for the next spring.” (Tr. 1054.)
He referred to use pattern maps conpiled by BLMfor 1986 and 1987 based on
data coll ected "around the end of June" of each of those years show ng only
slight utilization to support his position that utilization does not occur
all at once. In addition, he testified concerning the benefits to the
critical gronth period of a deferred rotation grazi ng nanagenent system
as proposed by Paris. (Tr. 1050-53; see Allotnent Eval uation at 21.)

The Allotnent Eval uation states at page 22 that the Gottonwood Al ot -
nent is conposed prinarily of the shadscal e/ budsage and w nterfat
communities. On page 5 of that eval uation, shadscal e, budsage, and
wnterfat are each identified as key scrub forage species, while on
page 11, BLMprovides the list of key forage species by key area.
Shadscale is listed as a key species at four of the six key areas and at
the excl osure, budsage is listed as a key species at five of the key areas
and at the exclosure, and wnterfat is noted as a key species at only one
key area and at the exclosure. The Allotnent Evaluation's justification
for changi ng season of use for cattle is that "spring and summer grazing
has been detrinental to the native grass and shrub species.” Wiile BLMs
percentage utilization figures on pages 11 and 12 of the Al ot nent
Eval uation do reflect heavy utilization of key grass species, that is not
true of the key shrub forage species. For exanple, for the two key areas
for which data was collected in only March 1992, utilization percentages
for shadscal e are 11%and 19%
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whi | e the percentages for budsage are 28%and 31% \Wnterfat is not a key
species at either of those two areas. At the one key area where w nterfat
is a key species, the Allotnent Eval uation shows utilization percentages
for five grazing years and in three of those years the percentage is | ess
t han 60%

V¢ concl ude that the case record fails to provide a rational basis for
changi ng the season of use fromMy 1 through February 28 to Septenber 1
through February 28, particularly in light of the fact that the Ranches
offered a deferred rotation plan (Exs. 26 and 27) to address critical
grow h period concerns. Athough in the Allotnent Eval uation at page 25
BLMrecommended agai nst adoption of the Ranches' first such proposal, the
Ranches thereafter submtted a second proposal in June 1994. 16/ Bert
Paris testified that BLMnever responded to the second proposal. (Tr. 935-
36.)

D Wildife (bjectives

In the FMD at pages 7-9, the Area Manager concl uded that four
wldife objectives set forth in the LUP RPS had not been net. However, in
that part of the FMD titled "WLDOLI FE MANAGEMENT DEQ S ON " he concl uded
that "no wldife nanagenent decision is necessary. WIdife wll be
nanaged at the | ong-termobjective of 527 AM." (FMDat 16.) A though
Judge Heffernan in his decision addressed all the Area Manager's
conclusions regarding the wldlife objectives, the only part of the FMD
bef ore hi mwas the Livestock G azing Managenent Decision because that is
what was appeal ed by the Ranches and recei ved Hearings D visi on Docket No.
N6-94-27. (n appeal, BLMchal l enges al | Judge Heffernan's rulings
regarding wldife objectives; however, we wll consider only those
w ldife conclusions of the Area Manager and rul ings of Judge Hef fernan
that relate to the Livestock G azi ng Managenent Deci sion.

The Area Manager concl uded that the objective to naintain or enhance
sage grouse strutting and nesting areas in conformance wth other objective
of the RW had not been net. (FMD at 7; see Allotnent Evaluation at 3.)
Thi s concl usion served as part of the Area Manager's rational e for changi ng
the season of use for cattle and closing the Gottonwood Basin portion of
the allotnent to grazing.

In his decision, Judge Heffernan stated, citing Tr. 1043-44, that
"[t]here is no relevant nonitoring or range study evidence in the admnis-
trative record wth respect to sage grouse.” (Decision at 16.) He found

16/ The Allotnent Eval uation at page 25 recomnmended agai nst the Ranches'
proposed division of the allotnent into three pastures wth 12 mles of
fencing. It states: "Afencing project woul d take a consi derabl e anount
of tine toinitiate and conpl ete (cultural surveys, environnental
assessnents, etc.), and would not be cost-effective for the permttee(s) or
the Bureau.” V& note, however, that the RPRS (Ex. M at page 76 lists

as a planned rangel and i nprovenent project in the Gottonwood A |l ot nent :

"12 m. fence."
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that BLMhad failed to provide any data to support its concl usion that

the sage grouse obj ective had not been net, despite the fact that 43 CF. R
' 4130.6-3 (1994) contenpl ates use of nonitoring data to support such a
concl usi on.

n appeal, BLMasserts that sage grouse "is a species of limted
adaptability, bothinits diet and habitat needs.” It cites three
transcript pages (Tr. 633, 638, and 643) in support of this assertion.

None is relevant. BLMthen devotes several pages of its SOR di scussi ng
various wldlife studies regarding sage grouse and concl udes that its
vegetation utilization studies showthat "grass species in many of the sage
grouse nesting and brood rearing areas was [sic] not neeting the RW

obj ectives for vegetation." 17/ (SRat 12-13.)

In his decision, Judge Heffernan relied on the testinony of
Schwei gert, who testified that BLMhas a "nanual i zed procedure” in a
BLMw | dlife studies nmanual, which he believed was the "6600 series, "
for determning whether rangel and habitat for sage grouse has been
nai ntai ned or enhanced. (Tr. 1044.) He stated that BLMhad not col | ected
any data necessary to performthe analysis. BLMdid not seek to rebut
this testinony at the hearing or offer as evidence any of the studies it
nowreliesoninits SCR

Judge Heffernan properly ruled that the record did not support the
Area Manager's concl usion on the sage grouse objective. Accordingly, BLM
inproperly relied on a failure to neet that objective as a basis for
changi ng the season of use for cattle and its closure of the Qottonwood
Basi n.

In the FMD, the Area Manager di scussed threat ened and endanger ed
(T&) species concluding that the objective to inprove and nai ntai n habit at
for state listed sensitive species and Federal |y |isted T&E speci es had not
been net. He stated that a Gategory 2 Candi dat e speci es, the ferrugi nous
hawk, whi ch, according to the BLMMnual , is entitled to the sane | evel of
protection as a T&E species, was known to inhabit the allotnent and "one
active ferrugi nous hawk nest was recorded at Hess Soring in the spring of
1993." (FMD at 8.) The objective, as it related to the ferrugi nous hawk,
had not been net, he concl uded, because the "vegetation objectives have not
been net; thus, a continuing supply of prey is not guaranteed. The
allotnent in an inproved state woul d support nore than one resident pair of
ferrugi nous hawks." |Id.

The Area Manager utilized this conclusion as a basis for requiring
in his Livestock Gazing Minagenent Decision the addition of the fol |l ow ng
provisionin all grazing permts in the Gottonwood Allotrent: "G ound

17/ BLMstates at pages 11-12 of its SCR "Batterson and Mrse had
determned * * *; Astatt and Sigar, in their northern Nevada studi es,
clearly denonstrated * * *; (onnelly was abl e to denonstrate * * *; studies
of Savage in Nevada and those of Gay and Pyrah in lIdaho clearly
denonstrate * * *." None of these studies is further identified by date or
source. Mreover, and nost inportantly, none appears to be part of the
record in this case.
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cover Wil be re-established and a mni numof 2" stubbl e hei ght nai ntai ned
once establ i shnment occurs, for a five mle radius around Hess Spring. "
(FMD at 12.) He explained that such a requirenent was needed "to naintain
and i nprove the rodent and | agonor ph food supply for the ferrugi nous havks
nesting there." 1d. at 14.

Judge Heffernan was unpersuaded. He reasoned that, because BLMs
utilization studies had | ed to erroneous concl usions regarding the
vegetative objectives, BLMcould not rely on the failure to neet those
obj ectives as a basis for its conclusion on the ferrugi nous hank. He
ruled: "These perceived threats to the ferrugi nous hawk are conpl etel y
unsubstantiated on the admnistrative record.” (Decision at 16.)

BLMcites the testinony of Véyne King, the Area Manager, at Tr. 762-63
in support of its position on appeal that the admnistrative record does
support the restriction on livestock grazing at Hess Spring in order to
protect habitat for the ferruginous hank. King testified that because of
the ferrugi nous hawk' s status as a candi date 2 species, he could not "do
anything that wll threaten their habitat.” (Tr. 763.)

The only reason provided by BLMfor extendi ng the T&E obj ecti ve
to the ferrugi nous hank was BLMs policy to protect Candidate 2 speci es
in the sane fashi on as T&E species. The Ranches point out in their
answer on appeal that on February 28, 1996, the US Hsh and Widlife
Servi ce published an updated list of plant and ani nal species regarded
as candidates for possible addition to the list of T&E species (61 Fed.
Reg. 7596- 7613 (Feb. 28, 1996)), and that the revised list did not
include the ferruginous hank. The US FHsh and WIdlife Service
expl ai ned:

The designation of Category 2 species as candidates resulted in
confusi on about the conservation status of these taxa. To reduce
that confusion, and to clarify that the Service does not regard

t hese species as candidates for listing, the Service is

di scontinuing the designation of Category 2 species as candi dat es
inthis notice.

61 Fed. Reg. 7597 (Feb. 28, 1996). Thus, the ferrugi nous hawk i s no | onger
to be managed with the sane | evel of protection as that provided for T&
species. For that reason al one, protection of the ferrugi nous hawk cannot
serve as a proper basis for inposition of the 5-mle restriction at Hess
Soring. Because protection of the ferrugi nous hank served as the basis for
inposition of the restriction at Hess Spring, there is no rational basis
for that restriction in the record, regard ess of the condition of the
vegetation. 18/

18/ Bert Paris testified that the Hess Soring restriction effectively
anounted to a closure of that area, which he estimated to be nearly hal f
the all otnent, because of the necessity to naintain the two i nch stubble
height. (Tr. 946-47.) Followng receipt of a copy of the Al ot nent

Bval uation, the Ranches, in a letter to BLM dated June 3, 1994, disagreed
wth the clained condition of the spring, but, neverthel ess, proposed a
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E Rparian (bjective

[5] After stating that ottonwood Greek and its tributaries conprised
the only major riparian area in the allotnent, the Area Manager identified
the riparian objective, as follows, at page 5 of the FMD "The LWP
Mai nt enance Sheet No. 5, dated 9/30/88, states that 40 acres of
aquatic/riparian habitat in the Gottonwod Basin shall be inproved to good
condition.” (n page 9 of the FMD, the Area Manager stated: "Oottonwood
Qeek is between poor and fair aquatic habitat condition, and the condition
has not changed between 1987 (50% and 1993 (51%, therefore, this
obj ective has not been net." The Area Manager held that no |ivestock
grazing woul d be allowed in the ottonwood Basin region until the
aquatic/riparian objectives were net. He further stated at page 14 of the
FMLD

It wll be necessary to inprove 4.0 mles of aquatic/riparian
habi tat to good condition on Gottonwood G eek (as neasured in
accordance wth the BLM Manual 6671) and 40 acres of riparian
habitat (as stated in the LUP P an Mi ntenance Sheet #5) as
follows: 10 acres of associated riparian habitat adjacent to
Qttonwood G eek and 30 acres of other riparian habitat

i ncl udi ng nunerous springs and wet neadows | ocated at the head of
t he drai nage.

The Ranches establ i shed at the hearing, upon cross-exan nation of
Jeffery A Weks, BLMAssociate O strict Manager, Battle Muntain
Dstrict, that the riparian objective applicable to the Gottonwood
Alotnent was not to inprove riparian areas but to prevent decline. (Tr.
293.) Schweigert confirned that prevention of decline was the appropriate
standard. (Tr. 1081.)

In his decision at page 17, Judge Heffernan held that the FMD had
"seriously msstated the pertinent riparian objective fromthe LUP. The
final decision stated the rel evant LUP objective to be 'inprovenent,"’
whereas, the record proves that the applicabl e objective was, and is,
"prevention of decline.'"” Judge Heffernan set aside the Area Manager's
concl usion on the riparian objective.

BLMcl ai ns on appeal that the controlling testinony is that of K ng.
It states that King testified that "the table in A an Mintenance Sheet #5
clearly identifies 40 acres of riparian habitat wthin the Gottonwod
Alotnent to be inproved to good condition.” (SORat 15.) Wileit is
true that King, indeed, testified, in response to a question whether the
wording of the riparian objective appeared on P an Mi ntenance Sheet #5,
that "I believe that we're covered by that plan nmai nt[enance] sheet,"
examnation of that sheet reveals no support for the position taken by

fn. 18 (conti nued)

range i nprovenent consisting of fencing off the spring and pi ping water to
a trough anay fromthe spring. (Tr. 958-59; Ex. 30.) They stated that the
work could be conpleted in less than 2 weeks. (Ex. 30.) Paris testified
that, although BLM acknow edged receipt of the letter, it never responded
to the substance of their offer. (Tr. 984, 989.)
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BLMon appeal. That sheet (Ex. L) contains, on page 1, a section
designated as "CHANGE' in which the author is to "[d]escribe exactly what
is to be deleted, added, rewitten, etc.”" Handwitten in that section is:

Add a tabl e which displays, by allotnent, the nunber of
riparian acres (total); nunber of riparian acres associated wth
streans as part of the short & long termobjectives for aquatic
habi tat inprovenent; and the nunber of "other riparian" acreages
to be inproved in the short & long term by allotnent. (See Tabl e
titled "R pari an (bj ective Acreage")

Page 2 of EX. Lis atabletitled as "Shoshone- Eureka Resource Area
R parian (bj ective Acreage by Allotnent.” It contains six col unms
designated: allotnent, total, short-termassociated wth streans, short-
termother, long-termassociated wth streans, |ong-termother, and
"[e]xtra.” The acreage listed inthe latter four colums is added and
included in the total colum for each allotnent. The Gottonwood Al | ot nent
shows 40 acres in the extra colum and 40 acres total. There is no
expl anation on the sheet of what is neant by the term"extra,” but there is
no indication on the sheet that acreage designated as "extra" is to be
i nproved to good condition.

Thus, King s testinony, when conpared to A an Mi ntenance Sheet No. 5,
does not support adoption of the riparian objective, as he stated in the

BLMalso clains that it relied on its "R parian Area Managenent
Policy," dated January 22, 1987 (Ex. B, in announcing the objecti ve.
That policy is "to naintain, restore, or inprove riparian val ues to achieve
a heal thy and productive ecol ogi cal condi tion for maxi num| ong-term
benefits.” 1d. This policy does not dictate an inprovenent to good
condition for 40 acres in the Gottonwood Allotnent. Mi ntenance of the
condi tion, which the nonitoring data shows, would conply wth the policy.

V¢ concl ude that BLMapplied an incorrect riparian objective.
Accordingly, its conclusion that the objective had not been net does not
support its action in closing the Gottonwood Basin to |ivestock grazing,
and Judge Heffernan correctly set aside that action.

F. Mscel | aneous Argunents

Inits SOR BLMalso argues, in effect, that the Area Manager properly
put the Livestock Gazing Managenent Decision of the FMD into full force
and effect. As set forth above, Judge Heffernan correctly set aside the
Li vest ock G azi ng Managenent Decision of the FMD based on the record in
this case. Accordingly, the propriety of placing that decision into full
force and effect is noot.

Fnally, BLMraises several argunents that do not attenpt to address
specific alleged errors in Judge Heffernan's decision, but, instead, rely
on previous Board decisions as a basis for justifying its actions in this
case. Hrst, BLMalleges that the opinions offered by the Ranches' expert
w tnesses were nerely differences of opinion wth BLMs experts, and in
such cases, the Board resol ves those differences in BLMs favor. However,
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it then shifts its argument to contend that the issues raised by the
Ranches' w tnesses concern the net hodol ogy used by BLM which it asserts,
"was wWthin the instructions given the BLMin its Manual or otherw se" and
"is not even a natter of opinion; it is a matter of interpretation of the
cl ear | anguage of the docunents involved.” (SRat 21.)

Second, BLMappears to argue that because the Board has uphel d a
nunber of BLMactions "to renove wld horses or to renove wld horses and
cattle,” it should do the sane in this case. It cites as "[p]erhaps the
nost instructive case,” Aninal Protection Institute of Averica, 128 | BLA
150 (1994), in which the Board affirned and adopted a deci si on by
Admini strative Law Judge John Ranpton affirmng a deci sion issued by Area
Manager King to nake proportionate reductions in |ivestock and wld horses
inthe Minhattan Mountain Allotnent. BLMs position is that the sanme
net hodol ogy attacked in this case was utilized in the Aninal Protection
case. It also cites the decision of Admnistrative Law Judge Ranon Child
in Nevada Dvision of Widlife v. BLM N2-93-14 (Nov. 22, 1995), uphol di ng
a deci sion by the Sononma- Gerl ach Resource Area Manager, BLM establ i shing
the carrying capacity for the Buffalo HIls Allotnent and apportioning the
carrying capacity between |ivestock and wld horses, in further support of
its position.

Third, BLMrelies on the standard of revi ew announced by the Board for
revi ew ng deci si ons concerning grazing preference, as set forth in Yard ey
v. BLM 123 1BLA 80, 90 (1992), i.e., a BLMdeci sion concerning grazi ng
preference nay be considered to be arbitrary, capricious, or inequitable
only where it is not supported by any rational basis, and argues that the
Ranches have failed to substantiate their attacks on BLMs net hodol ogy.

[6] V@ reject all of these argunents by BLM  Wiile it is true that
on nunerous occasi ons the Board has di smissed an appel | ant' s argunent as
a nere difference of opinion wth BLMs experts, it has never been the
practice of this Board to accept the concl usory opinions of BLMs experts
as a proper basis for a decision in the face of conflicting testinony.
Wiat BLMfailed to address at the hearing, and what it has continued to
fail to recognize on appeal, is the neticul ous dissection by the Ranches
of its case presented at the heari ng.

Wien BLMs net hodol ogy was chal | enged by the Ranches, BLMdi d not
offer a single rebuttal wtness to establish the basis for its actions in
this case. Wiile on the one hand BLMargues that it fol |l oned establi shed
procedures in this case, on the other hand, it asserts that it is not
required to foll ow ot her established procedures. In viewof the absence
of any attenpt by BLMto explain the departures fromthose procedures in
this case, it appears to be inplicit in BLMs argunent that its experts
have no obligation even to explain why a particul ar nethod or procedure was
di sregarded. The conpl ete | ack of any explanation why BLMfailed to adj ust
data used to establish trend in ecol ogical condition by applying
statistical confidence intervals is but one exanpl e.

The Aninal Protection case, cited above, does not dictate a different
result inthis case. The issues in that case, which are conpletely
different than those raised in the present case, were whether the
appropri ate nanagenent |evel for wld horses had been established by | aw
and whet her
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the regul ation authorizing the 5 year phase-in period for |ivestock
reductions, 43 CF. R ' 4110.3-3(a) (1992), was valid. 128 IBLA at 154.

In addition, Judge Child s decision in Nevada Dvision of Wldlifeis not a
final agency decision and, therefore, has no precedential value. Wiile
the Board affirned that decision in Nevada Dvision of Widlife v. BLM

145 | BLA 237 (1998), there is no indication in that case that BLM engaged
in selecting the highest utilized forage species fromeach transect in
devel opi ng use pattern naps, the practice chal l enged by the Ranches in this
case and the practice for which BLMof fered no reasonabl e expl anati on. 19/

The procedural regul ations governing appeal s to an admnistrative | aw
j udge fromBLMgrazi ng deci sions provide that "[t]he transcript of
testinony and exhibits, together wth all papers and requests filed in the
proceedi ngs, shall constitute the excl usive record for decision."
43 CF.R ' 4.478(a). Judge Heffernan decided this case on the basis of
the record nade at the hearing and the pleadings filed wth him He
appl i ed the applicabl e burden and concl uded that the record did not support
the Area Manager's Livestock G azi ng Managenent Deci sion, and he set that
decision aside. (n appeal, BLMhas provided no basis for overturning that
action.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge
| concur:

John H Kelly
Admini strative Judge

19/ In that decision at 145 | BLA 243, the Board quoted fromJudge Child s
description of the nethodol ogy used by BLMin that case:

“In order to determne weighted average utilization, the BLM used
‘use pattern napping to determine the areas of various utilization classes
onthe allotnent, i.e., no apparent use, slight, light, noderate, heavy,
and severe. (nhce the BLMcal cul ated acreage for each utilization class, it
averaged the noderate and the heavy classes to get the wei ghted average
utilization. BLMdid not include the no apparent, slight, and |ight
utilization classes in the calculations, nor did it include the severe
class, because it decided that using all the use categories woul d distort
the result.”

(dtations to transcript and exhibits omtted.)

BLMdid not use the sane nethodol ogy in this case. Here, it included
the severe category inits weighted average utilization, whichis the
position that was espoused by the Nevada Division of Wldlife. These
di fferences in net hodol ogy highlight the necessity for BLMto expl ai n
clearly the basis for its nethodol ogy in each case and to be prepared to
defend it when chal | enged i n an appeal .

149 IBLA 79

WAW Ver si on



